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ISSUES PRESENTED FOR REVIEW 


i, Vice thewewience suliiCleny tO custamiee 
ieee triay appellant's failure to file income tax 
Bevumneastor Several successive years was wilful 
within the meaning of Title 26, United States Code 
Section (203? 

Qa Did appellant and his counsel waive any 


@eeGrece anspect the presentence report? 


ILI 
STATEMENT OF THE CASE 


Meemiocire Of the Case: A criminal information was 
meloimaseinst appellant on October 11, 1967, for 
fade sLOutile income tax returns for the years 
MO7y963 2nd 1964, in violation of 26 U.S.c. §7203. 
A jury was waived and the appellant proceeded to trial 
on February 8, 1968 before the Honorable William T. 
Sweigert. Appellant was represented by retained 
Comiicei. Dennis 1. Woodman. At the close of the 

Ge Wcewec ene Court found the appellant guilty on all 
eounts. On March 5, 1968, appellant was sentenced to 
Swucanmon sone year, all of which was suspended except 
Uommierece Months, and was ordered to pay 4 fine of 
$8,000 on each count, same to be concurrent on all 
counts. Execution of sentence was stayed until May 1, 


1968. On March 12, 1968, Notice of Appeal was filed. i/ 


oer oe 


av/, Ureredicrion im the District Court was predicated 
7. Moen to U.s.C. §3231. Jurisdiction on appeal is 
invoked under 16 U.S.C. §1291. 


aoe 


eeoeement ©: Facts: The appellant, a public ac- 
G@eultanc with long experience in tax matters, ad- 
mitted to agents of the Internal Revenue Service 
when contacted in February of 1966 that he had not 
filed income tax returns since 1956. 2/ Appellant 
e@eOvedvised the agents that for the years 1959 to 
1964 he sought no extensions of time within which 

to file, although he was aware of the existence of 
Bieler ocedure, since he had filed for and received 
extensions within which to file his 1957 and 1958 
income tax returns. 3/ AppelVanc testiz1ed thew ne 
ieem@oreiited timely recurns due to the press of 
peeimess. 2/ Popeliang Larcher Cesvid Ted uuneacee: Ler 
receiving extensions with respect to his 1957 and 1958 
returns, he decided thereafter not to bother with 
extensions because they were "trouble" and he would 
rather pay the penalties and interest. 2 


ee I NG NET EE EN PA SC EE 


oy skecord, p. 11. 

a feas stipulated, for purposes of the trial, 
that Eustis was required by law to file a 
timely Federal tax return each year and that 
he knew he was required to do so each year. 


Bpeeeecena, pp. 13-14. 


Wieeecerd, p. 33. 


6/ Record, p. 14. 


In February, 1966 Eustis was first con- 
tacted by agents of the Internal Revenue Service who 
were investigating his filing delinquencies. At the 
Me-eeneccuing between the agents and the appellant, he 
presented to them completed Federal income tax returns 
for the years 1957 to 1964, which he stated had been 
Paepetedewathin the three-week interval since the 
jones. Oe wooed Appellant testified that he had also 
prepared and filed within that same three-week period 
Ceo MiS Stave income tax returns for tne same 
deimiduent years. — TL. 
ARGUMENT 

A. 

mee oimele issue before the Distruemeeur. 
was whether the appellant's failure to file timely 
Federal income tax returns for each of the years 1958 


8/ 
Gareveme lOO was wilful. ~ Having waived@a jury 


Gyaeeeeccora, p- 40. 
Waeeeora, p. 42. 


G7 he second issue before this Court arose 

a Subsequent to conviction, and concerns 
whether the District Court should have 
provided defense counsel with the pre- 
sentence report, absent a request for same. 


site 


and presented the matter to the District Court for 
Peta, the appellant stipulated that he had teen 
required to file timely income tax returns for each 
of said years; that he had been aware that he had 
received sufficient income during said years as to 
Geg@iye tne vimely filing of such returns; but that 
he vhad not timely filed such returns. Upon such 
stipulation, the Government's evidence, and the 
Peaesnony Or Lhe appellant, the Court found that 
Pieeomnad deliberately and intentionally failed to 
iifiewyetite the mentioned tax returns, and accordingly, 
emyvesdict Ob guilty was entered as to all counts. 

The Court's decision was based upon evidence 
of facts and circumstances from which the inference 
could reasonably te drawn that appellant's failure to 
Mpleomouwch timely returns was wilful. 

Duwi the years in Which appellanv did nou 
iimeiccemace timely filings of his income tax returns, 
he maintained an active practice as~a public account- 
ant, wherein he was particularly concerned with the 
handling of the business and tax affairs of his 


Deeotewlar clients. Lt was during this period that 


he filed neither Federal nor State income tax returns 
for eight consecutive years. 

Appellant claimed that the On eos some isis 
ness affairs, particularly those of attending to the 
personal business and tax affairs of his clients, 
Pree’ucded him from the preparation and filing of his 
ovm individual tax returns. Yet, the evidence demon- 
strated that within tnree weeks from the time he was 
initially contacted ty agents of the Internal Revenue 
Service, the appellant prepared both his Federal 
ane@eobave income tax returns for all eignt years. 

mmiewdetendant argued Le the Distrier Cour’ 
iideeatecest OY Worst his failure to file timely tax 
Me~wurnsewas negligent, and should be characterized 
immed omoatiry tale context of the “barefoot shoe- 
maker's daughter". In light of all the evidence on 
the issue of wilfulness and intent, the District Court 
Pmepermly rejected this excuse of characterization. 

This Court has passed upon the question of 
iar Comparable prosecutions of failure to file 
cases. Abdul v. United States (9th Cir. 1958), 254 F.2d 
292, and Martin v. United States (9th Cir. 1963), 


Clee) 753. The standards stated therein are 


Eos 


applicable to the record in the instant matter. 2 

The protracted failure to file income tax 
Bempeis Over a period ef eight consecutive years was 
Pueetotent GO Support the Court's finding that the 
conduct and intent of the appellant was wilful in 
respect to each count upon which he was found guilty. 
Litman v. United States, (3rd Cir. 1957), 246 P.2d 
20en 200. 

Put simply, notwithstanding his background, 
training and professional practice, the eppellant 
deliterately and openly chose on repeated occasions 
Memeceway INdelinitely the filing of his own income 
tax returns, for personal reasons and motives. 

Be 

Cece POr Gefendanit arsucs Ghauecvous 
VeweermesnOuld now be returned to the District Court 
to afford him the opportunity of reviewing the pre- 


sentence report, citing for this proposition Verdugo 


O/ the cases of other Circuits and District Courts 
9 eeeited aad urged upon this Court by appellant 
may be of academic interest; however, the hold- 
ings therein are not subscribed to by appellee, 
nor considered appropriate or controlling in 
Cees: Caercuit.. 


v. United States of America, (9tn Cir., decided 
May 16, 1968, No. 20803; amended opinion filed 
Wevorer 17, 1963), (ee ee 2 

The circumstances concerning the Prepanacion, 
contents and employment of tne presentence Repore 
with which the Court was concerned in Verdugo are 
peculiar to that case, and bear no similarity to the 
posture of the presentence report concerned in this 
Cease. 

iAgerestangly sein Verdugo this Gourt .com— 
mented (footnote 17) that due to the particular 
circumstances of that case it was "unnecessary to 
consider whether Verdugo's claim should be rejected, 
Peeause his counsel failed to request the trial 
judge to disclose the report after having been re- 
muetmaccecs to thesreport by the probation officer." 

Uptake the Siluation 1m Verdugo, counsel 
tomeume defendant in this case discussed the pre- 
Sctwemee Teport with the probation officer, and was 
eavised by both the probation officer and the Court 
at the time of sentence that there was "nothing con- 
troversial” or involving "moral turpitude" with which 


O/ 


to be concerned. oe In light of these circumstances, 


ee 
ane ane 


Miyeerecord, op. 60, 65. 
aos 


appellee submits that appellant waived any right to 


iiewecs tie presentence report. 


CONCLUSION 

The Government's evidence showed more than 
a "mere failure to file a return" by appellant. The 
Government showed that the appellant deliberately made 
Piewdeess10m LO foreso tne Tiling of timely income 
Wem uMhiso 10r Several Successive years at the cal- 
culated risk of paying penalties and interest. The 
Government's evidence furtner showed that despite the 
wiaatidity of records which would have permitted 
the appellant to have filed such returns, it was only 
after the appearance of the Government's agents that 
Speewelenuenhasvily prepared and filed such retums. 
In EM@emtem une evidence depicts an indivicual well 
versed in tax matters, particularly with respect to 
tiespreparation and filing of income tax returns, 
who deliberately took calculated risks in respect 
Pomt@emnon-riling of his own tax returns. Surely, 
BuGwmdeliperave Calculation can only be characterized 


as wilful. 


Accordingly, the judgment should be 


affirmed. 
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